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SENTENCING LEGISLATION AMENDMENT BILL 2013 
Second Reading 

Resumed from 4 December 2013. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [8.10 pm]: I rise to indicate that the 
opposition will also support the Sentencing Legislation Amendment Bill 2013. To cast members’ minds back, in 
2009 we amended the Criminal Code to prescribe mandatory sentences for people who are convicted of 
assaulting public officers. Public officers were specifically defined, and include police officers, prison officers, 
security officers on public transport, ambulance personnel, contract workers providing court security services or 
custodial services, and contract workers performing functions under the Prisons Act. Subsequent to that, youth 
custodial officers were included in the provisions. The Sentencing Legislation Amendment Bill addresses a 
loophole; indeed, it was found that the mandatory principle does not apply to serving a mandatory minimum 
sentence before being eligible for parole. The bill before us addresses the parole provisions that apply to people 
who are convicted of an offence that attracts a mandatory sentence because they have been convicted of 
assaulting a public officer. In addition to those mandatory sentencing provisions, the Road Traffic Act was 
amended in 2012 to include new penalties for those who tried to escape a police pursuit. That act provides that 
when an offence is committed in circumstances of aggravation, a court must sentence the offender to a term of 
imprisonment of at least six months and not suspend the term of imprisonment. The bill will amend the 
Sentencing Act 1995 and the Sentence Administration Act 2003 to provide that an adult—it is important to refer 
to “adults”—sentenced under sections 297(8) or 318(5) of the Criminal Code or sections 59 and 59A of the Road 
Traffic Act when there are circumstances of aggravation must serve a mandatory minimum penalty before being 
eligible for parole. I will make comment about the deliberate use of the word “adult”. The members who were 
around when we debated the mandatory provisions for the assault of a public officer will remember that there 
was much community concern about whether young people would get caught up in the mandatory provisions 
when, in the heat of the moment, an adolescent who was not thinking correctly could have his whole life ruined 
because he did something stupid. The original legislation was changed to apply only to young people between 16 
and 18 years. The bill applies only to adult offenders. The second reading speech makes the point — 

The parole system exists in part as an avenue to reintegrate and re-socialise offenders into the 
community, and it is considered particularly important to young people. 

Therefore, it applies only to adults. That is a good thing, and I commend the government for doing that. 
Although we do not intend to go into committee, I will ask the Attorney General a question that relates to a note 
I have just received. I did not flag this question with him before because I have just been sent the note. I am 
advised that section 21(1) of the Sentence Administration Act 2003—I do not have it in front of me; I have only 
the note—provides that division 4 of the act applies to a prisoner serving one term and that term is less than 12 
months or the aggregate of the terms that the prisoner is serving or is yet to serve is less than 12 months. Clause 
9 of the bill will amend sections 23(2)(a) and 23(2)(b)(ii) of the Sentence Administration Act. The note I have 
received states that any prisoner to whom the new section 23(2) will apply must by virtue of section 22—which 
states that the term is less than 12 months or the aggregate of the terms is less than 12 months—be serving a term 
of less than 12 months. Half of that term, because it is less than 12 months, will always be less than six months. 
Therefore, is the amendment redundant? Given that half of any such term will always be less than six months 
and, therefore, never greater than the mandatory minimum sentence, is it necessary to have those provisions? I 
ask the Attorney General for an explanation of that. 

The bill has come before us because the matter was not anticipated at the time that we were dealing with the 
substantive matter of mandatory sentencing. Earlier during another debate, the honourable tall one, 
Hon Ken Travers, made the point that we need to get legislation right. When we do not take the time to get it 
right, we miss things and we end up doing this—coming back and debating another piece of legislation. Therein 
lies the value of referring matters to committees, because they take the time to investigate the details of the bill. 
With those comments, the opposition supports the legislation. I am interested in the Attorney General’s response 
to the issue that I raised. It seems illogical that we are applying a provision to a set of circumstances in which, if 
the mandatory term is of itself less than 12 months, half of that must be less than six months. I welcome the 
Attorney General’s comments on that matter. 

HON LYNN MacLAREN (South Metropolitan) [8.18 pm]: I rise to advise the house that the Greens do not 
support the Sentencing Legislation Amendment Bill 2013. I thank the Attorney General for the briefing. I also 
thank the officers who provided the briefing and the subsequent letter they sent me regarding a couple of 
questions that I asked during the briefing. I understand that the bill is intended to ensure that the length of 
sentences served in prison after a mandatory sentence has been imposed reflects community expectations. 
Members would be well aware that the Greens oppose mandatory sentencing and view this bill as facilitating 
mandatory sentencing, even if it is not directly related to a mandatory sentence. It is, in fact, imposing on the 
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courts Parliament’s will to have mandatory minimums. I asked for further evidence on which the bill might be 
based to give us some indication of whether there is a need to establish mandatory minimums and whether that 
will be a greater deterrent than the current deterrents. I was advised by the Attorney General that it is not really 
possible to secure that information because the number of people sentenced under the mandatory sentencing 
provision who were subsequently released on parole prior to serving their full statutory mandatory minimum 
sentence is not able to be calculated; it is not a statistic that is easily available. 

I did ask about the review of mandatory sentencing that was part of the 2009 bill to try to gauge where we are at 
and how effective it is as a deterrent. I was advised that the review is ongoing and is not available to us to inform 
us when we are examining whether the imposition of these mandatory minimums is a necessary step. Therefore, 
in the absence of that eminent base and sticking to our position that opposes mandatory sentencing in any form, 
we will not be supporting this bill. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [8.20 pm] — in reply: I thank 
Hon Sue Ellery as Leader of the Opposition for indicating the opposition’s support for the Sentencing 
Legislation Amendment Bill 2013. I thank Hon Lynn MacLaren for her contribution to the debate, which I will 
deal with briefly. 

I think everyone is well aware of the Greens’ instinctive opposition to anything that involves mandatory 
sentencing or an increase in sentencing. I think it is a bit odd, frankly, to talk about Parliament imposing its 
views on the courts. Parliament creates the laws; that is what we are here for. The job of the courts is to 
administer justice according to law—the laws that Parliament makes. Our job therefore is to tell the courts the 
parameters within which they work. 

Hon Lynn MacLaren: I am not alone in this stance. In fact, only on Sunday, 2 March our PerthNow newspaper 
reported that District Court Judge Peter Martino told the Law Society of WA that he, too, opposes any attempt to 
impose mandatory sentencing on the courts. 

Hon MICHAEL MISCHIN: I understand that, but the rationale for saying that mandatory sentencing is bad 
because it is Parliament telling the courts what to do is misconceived. His objection is a different one. His 
concern is about a limitation to judicial discretion and that injustices may arise from a one-size-fits-all 
punishment. That is a different consideration from the one that has been raised as the rationale for the Greens’ 
opposition to mandatory sentencing, which is that Parliament should not be telling the courts what to do. 
Parliament makes the laws within which courts operate—and so it has always been. Even the common law, by 
definition, involves restrictions on judicial discretion because courts of appeal tell courts what they can and 
cannot do. 

Hon Lynn MacLaren: It is my view that this bill limits that discretion. 

Hon MICHAEL MISCHIN: I am not going to get into an argument about it. I have already spent some time in 
the past explaining at length how judicial discretion works, but I know that it is pointless with the Greens 
because we have a philosophically different view of the responsibilities of Parliament and the responsibilities of 
the courts. Frankly, it is a question of whether the courts will apply justice according to law as Parliament makes 
it. That is the responsibility they are charged with in our system. 

In any event, the answer to the question on the need for evidence to support the bill is no, the decision has been 
made to require the service in custody of the period prescribed as the minimum term of imprisonment. That 
decision was made as a matter of policy to reflect what the government perceived to be community expectations 
in that regard. The reason for the decision was prompted by a case early last year, I think, when an offender was 
sentenced to more than the mandatory minimum—nine months’ imprisonment—and would have been, through 
the operation of the Sentencing Act 1995, eligible for release on parole after four and a half months. The 
offender was indeed released on parole after four and a half months. There was community outrage that the 
offender was not held in custody for at least six months, because that is the mandatory minimum term that 
Parliament, expressing the will of the community, had prescribed. These amendments reflect that expectation. 

Again, it is idle to suggest that somehow this bill is Parliament telling the courts what they can and cannot do, 
because it is not. The Sentencing Act already provides for the length of time that people will serve in custody 
before they are eligible for consideration for release on parole. That period has been changed over the years. At 
one time it was left for the courts to decide at large. For example, an offender with a sentence of 10 years’ 
imprisonment could find the court deciding that he would not be eligible for release on parole until after nine and 
a half years, or indeed one year or whatever. That might sound like a good idea, but it caused uncertainty and 
chaos. Indeed, the courts of appeal were occupied to a very large extent in dealing with arguments that the court 
downstairs had got it wrong and had set a non-parole period that was too high or too low. Therefore, Parliament, 
quite properly, eliminated that entire problem by setting up a statutory formula. That statutory formula has been 
in operation for probably the last 20 years. There is therefore nothing particularly remarkable about that. If 
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members understand how the system works, they would know that it is not an imposition on a court’s discretion 
at all; it is simply altering the statutory formula. It is doing it in a relatively modest way to reflect the original 
policy decision for setting mandatory minimum terms of imprisonment anyway. 

Hon Sue Ellery quite properly pointed out that once again we are applying a different set of principles to juvenile 
offenders. Indeed, we have steered clear of troubling that area at all because special considerations do apply for 
juveniles. Those who have kept up with current events would be aware that the government is looking at a 
review of the juvenile justice system with a view to seeing whether we can come up with a more holistic 
approach to the vexed area of how we deal with juvenile offenders. 

With all due respect to Hon Lynn MacLaren, this bill is not an imposition in the slightest on the court’s 
discretion. The court has no discretion for all intents and purposes in the setting of a non-parole period; it is a 
statutory formula set by Parliament. Its purpose is to avoid the ridiculous situation of the court’s discretion being 
kept at large and many appeals being argued on the basis of wanting to tweak the minimum term here or there. If 
courts have all that infinite wisdom at their disposal, we would think there would not be that many appeals. But 
correcting errors is also why we have courts of appeal. 

However, that has nothing to do with this bill. A review into the effectiveness of the mandatory sentencing 
regime applying to assaults on police officers has been conducted, and I will be making a statement about that 
shortly and tabling the results of the review. There is an argument that section 22(1) of the Sentence 
Administration Act is redundant given the current minimum length of mandatory sentences for prescribed 
offences. However, these provisions were included on the basis that they future-proof the legislation. If in future 
these amendments are proposed to be extended to mandatory sentences of less than six months, the Sentence 
Administration Act will not require future amendment. There have been some suggestions as a result of the 
review of the Sentencing Act 1995 that periods of imprisonment shorter than six months are a worthy addition to 
the court’s sentencing armoury. That is the reason that has been done. It is not quite right to say that what we are 
doing is curing a loophole. It was quite plain at the time the original legislation—the 2009 amendment to the 
Criminal Code—was introduced that we were setting mandatory minimum terms of punishment by way of 
imprisonment for certain prescribed offences. What was deliberately not done at the time was to address the 
Sentence Administration Act and the manner in which the parole provisions and the statutory formula for 
eligibility for parole operated. It was not a loophole; it was something that the government at the time, which 
was subject to considerable criticism that it was taking things too far by introducing mandatory minimum terms, 
chose not to engage in to facilitate the passage of the legislation and its acceptability, because it was considered a 
pretty radical thing even at the time. 

Hon Sue Ellery: So it was a deliberate decision. 

Hon MICHAEL MISCHIN: My understanding is that tampering with the parole provisions was not intended 
and was not done. 

Hon Sue Ellery: It definitely wasn’t done. Was that deliberate? 

Hon MICHAEL MISCHIN: On the subject of the importance of committees to sort all this stuff out, as I recall 
we were in committee on this legislation for quite some time. It was the first bill that I handled in this place in 
2009. 

Hon Ken Travers: So it is your fault! 

Hon MICHAEL MISCHIN: To the extent that I was managing it in this place, yes, I suppose it was! Seriously, 
we spent a considerable amount of time going through the clauses and debating all sorts of things about them, 
and I have absolutely no recollection of anyone raising the question of parole and when someone would be 
released, except to the extent that I think I assured people that all that was being looked at was the mandatory 
minimum term. We were not dealing with questions of how the Young Offenders Act might work in releasing 
people and the considerations there. My recollection is that I said that it was not even looking at parole. I do not 
think it was the subject of any analysis. 

Hon Sue Ellery: I don’t think anyone thought about it. 

Hon MICHAEL MISCHIN: I cannot say whether it was thought about. I know from my perspective that we 
were not interfering with anything other than the setting of terms of imprisonment and punishment under the 
Criminal Code. I know full well where the parole provisions reside, and they are not in the Criminal Code; they 
are in the Sentence Administration Act and the Sentencing Act. It is not quite correct to say that it was a 
loophole; it was simply something that was not being addressed. 

In any event, I thank the opposition for its support. On that note, having dealt with all the issues that have been 
raised, I urge that the bill be read a second time. 
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Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and transmitted to the 
Assembly. 
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